[Type here]


INFORMATIONAL MEMORANDUM: 
MINNESOTA STATUTE §604.20
CONTEXT, PROCEDURE, LIMITATIONS, and QUESTIONS 

CONTEXT
In 1986, the Minnesota Legislature enacted a statute entitled “Action for Sexual Exploitation; Psychotherapists.”  The statute, previously known as “§148A” and renumbered as §§ 604.20 et seq., was passed in response to public concern about the sexual exploitation of patients by professional therapists.  Under §§604.201 and 604.202, a person who has had sexual contact with a therapist may sue that therapist and, under certain circumstances, that therapist’s employer.  If an employer of a therapist wishes to avoid liability under §604.202, it must, among other things, conduct “background checks” on the therapist before he or she has hired.  In particular, it must ask all those who employed the therapist in the past five years if they have any knowledge of sexual contact between the therapist and any person whom he or she counseled.

§604.202 -Application to Missouri Synod Lutheran Church Workers
Statute §604.202 applies not only to those commonly regarded as professional therapists, such as psychiatrists and psychologists, but also to members of the clergy.  Thus every “employer” of a Missouri Synod professional church worker — including every Lutheran Church—Missouri Synod congregation in Minnesota — must comply with the statute.  Missouri Synod professional church workers do not normally consider themselves “employees” of the congregations which they serve.  Yet, as the best prediction of what the civil courts may hold, and for purposes only of discussing §604.202, “employers” is used to refer to congregations and others who employ Missouri Synod professional church workers.

Nevertheless, because §604.202 is written in the language of the medical profession, it is often difficult to discern how the statute is meant to apply to professional church workers.  For example, under the statute, a former employer of a professional church worker is required to disclose to a prospective employer any knowledge it has about sexual contact between the professional church worker and one of his “patients.”  But who are the “patients” of professional church workers?  And how are members of a professional church worker’s former congregation supposed to know who were his “patients”?  And when will a congregation be considered to have “knowledge” of sexual contact between its professional church worker and a “patient”?   

These and many others are difficult questions to answer.  In the meantime, though, §604.202 continues in force and must be heeded.  In order to assist Missouri Synod congregations in meeting their obligations under §604.202, the Minnesota North and South Districts have implemented a common §604.202 compliance program.  Neither district can force its congregations to use the program, of course, just as neither district can guarantee that use of the program will shield congregations from all liability.  However, both districts encourage congregations to make reasonable efforts to comply with §604.202 by availing themselves of their district’s assistance.
By establishing a §604.202 compliance program, the districts do not concede that the statute applies to their activities or to the activities of their congregations.  Very few Missouri Synod professional church workers are “psychotherapists” who provide “professional treatment” to “patients.”  To the contrary, Missouri Synod professional church workers are instructed that they are qualified only to provide spiritual care and that they should refer those who need professional treatment of emotional illness to psychotherapists.  However, until this matter is clarified by the courts, it is prudent for employers of Missouri Synod professional church workers to assume that those professional church workers could engage in at least some counseling that a court might later conclude was “psychotherapy.”  Thus, it is prudent for Missouri Synod congregations to comply with §604.202 in calling professional church workers, even though, in the opinion of the districts, §604.202 does not apply to most Missouri Synod professional church workers.

PROCEDURE 
Step 1:

After the Called Worker has accepted the Call, the designated member of the congregation’s Call Committee should begin the MN Statute §604.20 background check process. The Called Worker should be mailed/emailed these items:

· Form B –(Sample) Letter to the Called Worker

· Note that Form B –(Sample) Letter to the Called Worker will need to be properly addressed and blanks filled in in preparation for sending this information.

· Form C -Authorization to Release Information

· Form D -Identification of Employers
· Chapter 604.20 -Action for Sexual Exploitation: Psychotherapists

· Informational Memorandum Minnesota Statute §604.20

It is acceptable to email all of this information as file attachments to the Called Worker. 

Step 2:

After the Called Worker has returned the Form C -Authorization to Release Information and the Form D -Identification of Employers, send the following to each of the identified employer(s):

· Form F –(Sample) Letter to Employers

· COPY of Form C –Authorization to Release Information

· Note that Form F –(Sample) Letter to Employers will need to be properly addressed and blanks filled in in preparation for sending this information.

· Form G –Employer Report 

· Form H –Instructions: Completing Employer Report

· Chapter 604.20 -Action for Sexual Exploitation: Psychotherapists
· Informational Memorandum Minnesota Statute §604.20

It is acceptable to email all of this information as file attachments to the Called Worker. 

Step 3:

After every Form G -Employer Report has been returned and is clear, it is necessary to mail, in hard copy, the following to the District President:

· Form J -Verification of Completion

Address: 
MNS District – LCMS

President’s Office

14301 Grand Ave. S.

Burnsville, MN  55306-5707

This procedure is designed to assist congregations in conducting the “background checks” required by §604.202 when calling a professional church worker.  The program is also intended to protect the rights of the professional church workers who will be the subject of those inquiries. Statute §604.202 does more than require background checks, however; it also requires congregations to take “reasonable action” when they “know” or have “reason to know” that their professional church worker has engaged in sexual contact with a counselee. This latter requirement raises many difficult questions that will have to be addressed by congregations on a case-by-case basis.
LIMITATIONS
The procedure is designed only to assist congregations in complying with §604.202, and not in any way to replace the traditional responsibilities of the congregation.  Congregations and their call committees must bear in mind that §604.202 is, in some respects, quite narrow:  It requires only that some (not all) of the pastor’s current and former employers (not acquaintances or district presidents or even the candidates themselves) be contacted and that they be asked only about sexual misconduct (no other types of misconduct), and then only about sexual misconduct with counselees (not sexual misconduct generally).  Congregations and their call committees should continue to inquire into the wide range of professional and personal qualities that bear upon whether a particular candidate can provide the leadership sought by a particular congregation.

QUESTIONS ABOUT §604.202
General questions about the procedure should be addressed to:
· For Commissioned Workers – Christina Krentz, 952.223.2162 christina.krentz@mnsdistrict.org 
· For Ordained Workers – Debbie Borchardt, 952.223.2158 debbie.borchardt@mnsdistrict.org
Questions about how congregations should respond to particular inquires or to particular information should be addressed to an attorney. The districts understand that Missouri Synod congregations may, on occasion, need to consult with an attorney regarding problems that arise under §604.202. Congregations are also encouraged to discuss any concerns with the appropriate District President.  
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